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PERSPECTIVE

Lessons for California’s minimum wage proposal

By Timothy J. O’Connell

ow that the city of Seattle has
Nleap—frogged actions in Cali-

fornia to establish what will be-
come the highest minimum wage in the
nation, and similar efforts are underway
at the state and local level in California
— Los Angeles officials are considering
raising the minimum wage to $15.37
an hour for workers in large hotels —
businesses should brace themselves for
attempts to enact heightened minimum
wages in cities and towns across the
state. Here are a few things the employ-
ers in Southern California should know
about what happened in Seattle.

What did Seattle do?

In response to pressure from a coa-
lition led by socialist Kshama Sawant,
the Seattle City Council unanimous-
ly approved a compromise minimum
wage proposal submitted by Mayor Ed
Murray. The new ordinance amends the
Seattle Municipal Code to increase the
minimum wage within the city to $15
per hour, over a phase-in period of sev-
eral years. Depending on the size of the
employer, the minimum wage will reach
$15 per hour in three to seven years, and
will be adjusted thereafter for inflation.

Which employees are covered?

The ordinance incorporates the stan-
dard “white collar” exceptions from
the minimum wage laws, so that exec-
utive, administrative and professional
employees, as well as outside salesper-
sons, are exempt. Similarly exempt are
volunteers, and employees who reside
or sleep at their place of employment.
Generally, however, all other individuals
who work for an employer are covered
by the new heightened minimum wage.

What about employees based out-
side of Seattle?

An employee must receive the mini-
mum wage for all hours worked within
the city of Seattle, if the employee works
more than two hours within Seattle in
any two-week period. An exception ex-
cludes employees who are merely trav-
eling through Seattle, even if they stop
for meals or refueling within the city.

How much is Washington’s mini-
mum wage?

Washington’s minimum wage is cur-
rently one of the highest in the nation,
at $9.32 per hour. It is indexed to infla-
tion, increasing every January based on
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changes in the Consumer Price Index
from the previous September to August.
If inflation continues for the rest of the
summer at the same rate it has for the
previous eight months, Washington em-
ployers expect to see the minimum wage
increased in 2015 to the neighborhood
of $9.47 to $9.54.

What is the phase-in schedule for
Seattle’s minimum wage?

The ordinance is effective April 1,
2015. It divides employers into two
groups, based on the number of employ-
ees employed anywhere in the nation.
Employers with more than 500 employ-
ees nationwide are “Schedule 1 Employ-
ers.” These large employers must imme-
diately increase the minimum wage to
$11 per hour on April 1, 2015. Large em-
ployers that do not offer healthcare bene-
fits will see that minimum wage raised in
two steps to $15 per hour by 2017. Large
employers that do offer healthcare ben-
efits will not be hit by the $15 per hour
minimum wage until 2018.

The phase-in is slower for employers
with 500 or fewer employees nationwide
(“Schedule 2 Employers”). For these
smaller employers, employees who are
paid only a cash wage will have the min-
imum wage increased to $11 per hour in
2015. It will be raised $1 per hour every
year thereafter, until hitting $15 per hour
in 2019. Smaller employers who pro-
vide their employees benefits, including
employees receiving tips, have a longer
phase-in period. Employees receiving
tips and benefits will receive a minimum
wage of $10. per hour in 2015, gradu-
ally increasing to $15 by 2021. For all
employers, the amounts are increased
thereafter for inflation.

Are there controversies about the

definitions of Schedule 1 and Sched-
ule 2 Employers?

Very much. One of the biggest con-
troversies is the ordinance’s treatment of
franchises. Regardless of the size of the
actual entity employing the employees,
all franchisees are lumped together with
their franchisor, and thus almost all of
them are treated as Schedule 1 Employ-
ers, even if the actual business employ-
ing people in Seattle is a small employer
under any other definition.

Why did the Seattle City Council
treat franchisees so differently from
other small businesses?

Frankly, it was political. Franchisees
in fast food, hospitality, janitorial and
other industries employ many low-wage
employees. It was not politically possi-
ble to treat these employees as if they
were employed by a small employer.

Is the ordinance being challenged?

Yes. The first litigation challenging
the ordinance has already been filed
in federal court in Seattle. Brought on
behalf of franchisees, it challenges the
competitive disadvantage these small
employers are expected to operate un-
der, when compared with independent
businesses of a similar size. That litiga-
tion was just filed, and there is currently
no timetable for its resolution.

What about teenagers or other new
workers?

The ordinance allows the city’s De-
partment of Finance and Administrative
Services to issue rules establishing a
“trainee wage” for workers under the
age of 18. The city has not yet published
any such regulations, so the actual utility
of this potential carve-out remains to be
seen.

How have Seattle businesses react-

ed to the ordinance?

Business reactions have been all over
the map.

Some employers have discussed in-
creasing prices to accommodate the
increased wage. Also commonly dis-
cussed is increasing the number of
hours employees must work in order to
be eligible for healthcare, although reg-
ulations concerning ongoing healthcare
reform could affect such changes.

Another change being discussed by
many Seattle businesses is eliminating
the line on credit card bills for “tips”
and replacing it with a “service charge.”

Some employers have already public-
ly shelved plans for additional hiring as
they evaluate the impact of the height-
ened minimum wage.

Are there other potential pitfalls
for Seattle?

Yes. Anytime the level of legally man-
dated costs of employment are raised,
the incentive for “under the table” work
is raised as well. Problems with the un-
derground economy will undoubtedly
increase with the minimum wage.

Additionally, none of the suburbs of
Seattle have evidenced any rush to copy
Seattle’s self-proclaimed bold experi-
ment. Seattle businesses will face in-
creased pressures from their lower-cost
competitors outside the city limits.

Finally, the city has not studied the
potential distortions arising from the
focus on such an extreme minimum
wage. Employers that offer healthcare,
retirement, vacation or other non-wage
benefits will see their preferred compen-
sation model under pressure.

Timothy O’Connell is a partner in Stoel
Rives LLP’s Seattle office and is admitted
to practice law in California. He advises
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